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IN THE UTAH COURT OF APPEALS 
AMIGA MUTUAL INSURANCE COMPANY, 
Plaintiff-Respondent, 
-v-
CARL F. SCHETTLER, 
Defendant-Appellant. 
CARL F. SCHETTLER, 
Third-Party Pla int i f f 
and Appellant, 
- v -
JAMES M. BLACK and BARBARA J. 
BLACK dba BLACK, NICHOLS & 
QUIVER; T. LaMAR GUIVER; and 
NATIONAL AUTOMOBILE THEFT 
BUREAU, 
Third-Party Defendants 
and Respondents. 
Case No. 880038-CA 
(Category 13(b)) 
REPLY BRIEF OF APPELLANT 
Appeal from the Judgment of the 
Third Judicial District Court in and for 
Salt Lake County, State of Utah, 
the Honorable Richard H. Moffat, presiding. 
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SUMMARY OF THE ARGUMENT OF THE CASE 
The Summary of the Argument of the Case which is 
included in the Brief of Appellant (pp. 7-11) in this case is 
incorporated herein and by reference made a part hereof. 
ARGUMENT OF THE CASE 
POINT I 
SECOND MOTION TO SET ASIDE JUDGMENT WAS 
AN EXTENSION OF FIRST MOTION TO SET 
ASIDE JUDGMENT AND, THEREFORE, WAS NOT 
RES JUDICATA AS TO FIRST MOTION TO 
SET ASIDE JUDGMENT. 
Final Judgment in this matter was entered May 6, 1987. 
The ordinary time for filing the Notice of Appeal from 
that judgment would have been June 6, 1987. Had such Notice of 
Appeal been filed within that time period, the lower court x^ ould 
have lost jurisdiction to hear any post judgment motions. 
This predicament was explained exparte to the lower 
court by counsel for appellant. At that time, the lower court was 
apprised of the intent and desire of the appellant to move to set 
aside that judgment. Such motion was filed June 3, 1987. 
The appellant moved to extend the time for filing the 
Notice of Appeal from the Final Judgment for an additional thirty 
(30) days within which to file that Notice of Appeal. 
For good cause and for any possible excusable neglect 
which might arise from the procedural complexities of this case, 
the lower court issued its Order of June 4, 1987, extending the 
time for filing the Notice of Appeal until July 6, 1987. 
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The first Motion to Set Aside the Final Judgment of 
May 6, 1987, was denied June 24, 1987. 
It is at that time that the appellant contends the lower 
court gave leave to file the second Motion to Set Aside the Final 
Judgment of May 6, 1987. 
It is true that the appellant has not provided citations 
to the lower court's records to substantiate his claim of such 
leave to file the second Motion to Set Aside the Final Judgment of 
May 6, 1987. 
And it is recognized that the Utah Supreme Court has held 
in Fackrell v. Fackrell, 740 P.2d 1318 (Utah 1987), citing therein 
Trees v. Lewis, 738 P.2d 612, 56 Utah Adv. Rep. 8 (1987) and 
State v. Tucker, 657 P.2d 755, 756 (Utah 1982): 
If counsel on appeal does not provide 
adequate citations to the record, the 
judgment of the lower court is presumed 
to be correct. 
Nevertheless, the reason for not providing citations to 
the lower court's records is because of the unavailability of such 
records. 
Unknown to counsel for appellant, the lower court's 
reporter did not record the incident. The reason given was that 
the contended exchange between court and counsel was during 
argument and not by way of testimony. 
In addition to the integrity of counsel for the appellant, 
the next immediate procedural steps taken surely imply such leave 
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to file the Second Motion to Set Aside the Final Judgment of 
May 6, 1987, was intended by court and counsel and that the filing 
of the second Motion to Set Aside the Final Judgment of May 6, 
1987, was an extension of the first Motion to Set Aside the Final 
Judgment of May 6, 1987. 
The first Motion to Set Aside the Final Judgment of 
May 6, 1987, was filed June 3, 1987, within the time for filing 
the Notice of Appeal, xtfhich at that time was June 6, 1987. 
Knowing that argument nor ruling could be concluded 
within three (3) days, the time for filing the Notice of Appeal 
was extended for the allowable period of time of thirty (30) days 
until July 6, 1987. 
June 24, 1987, the lower court denied the first Motion 
to Set Aside the Final Judgment of May 6, 1987. 
June 29, 1987, within the extended period of time for 
filing the Notice of Appeal, the second Motion to Set Aside the 
Final Judgment of May 6, 1987, was filed. 
The appellant contends that this extended the time for 
filing the Notice of Appeal from the Final Judgment of May 6, 1987, 
until thirty (30) days after the lower court's ruling on the 
second Motion to Set Aside the Final Judgment of May 6, 1987. 
August 17, 1987, the lower court denied the second Motion 
to Set Aside the Final Judgment of May 6, 1987. 
September 14, 1987, the Notice of Appeal from the Final 
Judgment of May 6, 1987, was filed within the thirty (30) day 
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period of time from that very last and final order of the lower 
court denying both first and extended second Motion to Set Aside 
the Final Judgment of Nay 6, 1987. 
Generally, an order refusing to set aside a final 
judgment is a final order and appealable, and it would be res 
judicata to file the second such motion. However, if the order 
of the first motion contemplates the filing of the second motion, 
then the first order is interlocutory and non-appealable. 
(Reeves v. Hutson, 301 P.2d 264 (Ca. 1956), citing therein Aalwyn's 
Law Inst, v. San Francisco, 39 Cal.App. 365, 178 P. 966 and Hayes v. 
Pierce, 18 Cal.App.2d 531, 64 P.2d 728.) 
This is precisely the contentioi} of the appellant in 
this matter. 
CONCLUSION 
Based on the above argument, this court should not dismiss 
outright this appeal. 
Request for oral argument is hereby requested. 
RESPECTFULLY SUBMITTED this 29th day of February, 1988. 
Phil L. Hansen 
1205 East South Temple 
Salt Lake City, Utah 84102 
Telephone: (801) 322-2467 
Attorney for Defendant and 
Third-Party Plaintiff-
Appellant, Carl F. Schettler 
-4-
CERTIFICATE OF SERVICE 
sV 
I hereby certify that on the ^ 9 / day of February, 
1988, four (4) copies of the foregoing Reply Brief of Appellant 
were served on each of the following: 
S. Baird Morgan 
Mark J. Taylor 
Stephen J. Trayner 
STRONG & HANNI 
Sixth Floor Boston Building 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff-
Respondent, AMIGA Mutual 
Insurance Company 
Jay E. Jensen 
Wesley M. Lang 
CHRISTENSEN, JENSEN & POWELL 
175 So. West Temple, Suite 510 
Salt Lake City, Utah 84101 
Attorneys for Third-Party 
Defendant-Respondent, 
National Automobile Theft 
Bureau 
Robert R. Wallace 
HANSON, DUNN, EPPERSON & SMITH 
175 So. West Temple, Suite 650 
Salt Lake City, Utah 84101 
Attorneys for Third-Party 
Defendants-Respondents, 
James M. Black and Barbara J. 
Black dba Black, Nichols & 
Guiver; and R. LaMar Guiver 
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ADDENDUM 
The Addendum in the Brief of Appellant is incorporated 
herein and by reference made a part hereof. 
In addition thereto, the followijng entries are included 
in this Addendum: 
1. Order dated June 4, 1987, extending time for 
filing Notice of Appeal. 
2. Notice of Appeal dated July 6, 1987. 
3. Order dated August 17, 1987, denying second 
Motion to Set Aside Final Judgment of May 6, 
1987. 
4. Notice of Appeal dated September 14, 1987. 
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HUD IN CLERK'S i)K\Cl 
Salt Lake City. U*ah 
JUN 5 1987 
M. C;rcn HinClcy CletJ« Sfd.-Qtst. Court 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND,, FOR {< CACIflfto 
SALT LAKE COUNTY, STATE OF UTAH 
AMICA MUTUAL INSURANCE, 
P l a i n t i f f , 
- v -
CARL F . SCHETTLER, 
Defendant : . 
ORDER 
CL 8 5 ^ 3 7 
The motion of defendant Carl F. Schettler to extend time 
for appeal, having been heard, and it appearing that excusable 
neglect or good cause is showing, and that the defendant Carl 
Fe Schettler is entitled to an extention of time to file a 
notice of appeal for an additional 30 days after expiration 
of the time prescribed by Rule 4(a) of the Utah Rules of 
Appellate Procedure pursuant to Rule 4(e) of the Utah Rules of 
Appellate Procedure, 
It is hereby ordered that the time to file a notice of 
appeal for an additional 30 days after the expiration of the 
time prescribed by Rule 4(a) of the Utah Rules of Appellate 
Procedure is granted 
DATED thi 
BY TH£ € 
Q^puty Cler* 
yv 
i. > 
l -s / day of June, 1987- ATTEST H. DIXON HINDLFY 
CLERK 
pv k C^CTIVLA 
^ioi'iuci" c<)(]/r JUIXIE 
.Oil i lLyt 
• \ o 
CERTIFICATE OF SERVICg 
I hereby certify that I mailed a true and correct copy 
of the foregoing ORDER, postage prepaid, to: 
S. Baird Morgan 
Mark J. Tavlor 
STRONG & HANNI 
Sixth Floor, Boston Building 
Salt Lake City, Utah 84111 
.jiUitA y jb 
« \ ™ *• i> i 
CO--' 
FHIL L. HANSEN (1343) 
Attorney for Defendant 
800 Boston Building 
9 Exchange Place 
Sa l t Lake City, Utah 84111 
Telephone: (801) 322-2467 
IN THE THIRD DISTRICT COURT IN AND FOR SALT LAKE COLNTY 
STATE OF UTAH 
AMIGA MJTUAL INSURANCE, [ 
Pla in t i f f , : 
CARL F. SCHETTLER, 
Defendent. 
NOTICE OF APPEAL 
: Civi l No. C-85-2687 
] Judge Richard A. Maffat 
Carl F. Sche t t l e r , the above-named defendant, hereby appeals to the 
Supreme Court of the Sta te of Utah from the order denying defendant 's motion 
for sunmary judgment signed by the Honorable Richard Pbffat and entered by the 
clerk i f the court in the above-captioned mat ter on December 31 , 1986; from 
the order entered on February 21 , 1987, by die Honorable Ridiard Moffat, s t r i k i r 
defendant 's answer, en te r ing defendant 's defau l t , and l imi t ing the issues a t 
t r i a l to the amount of damages to be awarded to p l a i n t i f f ; from the order entere 
on March 10, 1987, by die Honorable Richard MDffat, denying defendant 's demand 
for jury t r i a l and providing for the f i l i n g of a f f idav i t s concerning damage and 
at torneys fees and the court t he rea f t e r f ixing the anoint of damages to be 
awarded t o p l a i n t i f f ; and from the judgment signed by the Honorable Richard 
tt>ffat on May 5, 1987, and entered by the clerk- of the court on V&y 6, 1987, 
in favor of p l a i n t i f f and against defendant in the amount of $98,579.24 as 
actual damages and a separa te award in the amount of $100,000.00 as puni t ive 
damages for a t o t a l judgment of i?198,579.24, s a i d amount to bear i n t e r e s t a t 
the legal r a t e from tha t da te . 
DATED t h i s ^ Xday of Ju ly , 1987. 
'=4 :LI_LL=£S=Z: * # • % 
PHIL L. HANSEN 
Attorney for Defendant 
800 Boston Building 
9 Exchange Place 
Salt Lake City, Utah 84111 
S. BAIRD MORGAN, 2314 
MARK J. TAYLOR, 4455 
STEPHEN J. TRAYNER, 4928 
STRONG & HANNI 
Attorneys for Plaintiff 
Sixth Floor Boston Building 
Salt Lake City, Utah 84111 
Telephone: (801) 532-7080 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
AMICA MUTUAL INSURANCE, . 
Plaintiff, ] 
vs. 
CARL F. SCHETTLER, 
Defendant. 
) O R D E R 
Civil No.: C85-2687 
. Judge Richard H. Moffat 
Defendant's motion to set aside judgment dated June 29, 1987 
having come before the above-entitled court, the Honorable Richard 
H. Moffat, District Court Judge presiding and defendant being present 
in person and represented by attorney Phil Hansen, esq. and plaintiff 
AMICA Mutual Insurance Company being represented by S. Baird Morgan 
and Stephen J. Trayner of Strong & Hanni and said parties having 
submitted their memoranda and affidavits with regard to said motion 
and the court having reviewed said memoranda, affidavits and all 
pleadings of record and being otherwise fully advised in the premises, 
now therfore; 
l'i] i V '987 
Jl^X^lu-^^Jollf^^ 
I Mr, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that defendant's 
motion be and the same is hereby denied. 
DATED this /*7 day of Lft^—<L^V^^ , 1987. A  fi?^~ 
CERTIFICATE OF HAND DELIVERY 
ATTEST 
f t Cte&ffi HINDLEY 
* ~ \l Deputy Clerk 
I HEREBY CERTIFY that a true and correct copy of the foregoing 
Order was hand-delivered this H"^ day of (X-*y, ^ -A~ 1987, 
to the following: 7 
Phil L. Hansen 
#800 Boston Building 
Salt Lake City, Utah 84111 
C j Q / V D ^ lVVy-1 
Ml 
PHIL L. HANSEN (1343) 
Attorney for Defendant 
800 Boston Building 
9 Exchange Place 
Salt Lake City, Utah 84111 
Telephone: (801) 322-2467 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
AMICA MUTUAL INSURANCE, 
Plaintiff, 
-v-
CARL F. SCHETTLER, 
Defendant. 
NOTICE OF APPEAL 
Civil No. C 85-2687 
Judge Richard Moffat 
Notice i s hereby given tha t Carl F. S c h e t t l e r , the 
above-named defendant, hereby appeals to the Supreme Court of 
the S ta te of Utah from the Order denying defendant 's motion to 
set aside judgment signed by the Honorable Richard Moffat and 
entered by the c lerk of the above-en t i t l ed court on August 17, 
1987. 
DATED this K day of September, 1987, 
^Aifom^1^ -CA-*i-
Attorney for Defendant 
800 Boston Building 
9 Exchange Place 
Salt Lake City, Utah 84111 
Certificate of Service 
I hereby certify that a copy of the foregoing Notice 
of Appeal was served this (n '-"" day of September, 1987, on 
S. Baird Morgan and Mark J. Taylor of STRONG & HANNI, attorneys 
for plaintiff, Sixth Floor Boston Building, Salt Lake City, Utah 
84111. 
]f\(L(uui \}i.b 
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T\$r t?* ?"* k, ^ ? . » . j # f 
PHIL L. HANSEN (1343) 
Attorney for Defendant and 
Third-Party Plaintiff-
Appellant, Carl F. Schettler 
1205 East South Temple 
Salt Lake City, Utah 84102 
Telephone: (301) 322-2467 
MAR "19BR 
IN THE UTAH COURT OF APiPEALS 
AMICA MUTUAL INSURANCE COMPANY, 
Plaintiff-Respondent, 
-v~ 
CARL F. SCHETTLER, 
Defendant-Appellant. 
CARL F. SCHETTLER, 
Third-Party Plaintiff 
and Appellant, 
-v-
JAMES M. BLACK and BARBARA J. 
BLACK dba BLACK, NICHOLS & 
GUIVER; R. LaMAR QUIVER; and 
NATIONAL AUTOMOBILE THEFT 
BUREAU, 
Third-Party Defendants 
and Respondents. 
MOTION TO SUPPLEMENT 
REPLY BRIEF OF APPELLANT 
Ca;se No. 880038-CA 
Category 13 (b) 
Pursuant to Rule 23, R. Utah Ct. App., the appellant hereby 
moves this court to supplement his Reply B,rief of Appellant, because 
of inadvertance, the following paragraphs to be added at the very 
end of the Argument and immediately before the Conclusion on page 
4 of Reply Brief of Appellant: 
It should be noted that the first motion was denied 
June 24, 1987, because the appellant had not furnished 
the lower court with sufficient evidence of his inability 
to produce tax returns which he alleged were non-existent. 
Immediately thereafter, June 29, 1987, the appellant 
filed the second motion; and in suppdrt thereof filed the 
following affidavits, copies of which are included in the 
Addendum of Brief of Appellant: 
a. Affidavit of Sam Vong, dated 
June 26, 1987. 
b. Affidavit of John Wi|lkins , dated 
June 27, 1987. 
c. Affidavit of Carl F. Schettler, 
dated June 29, 1987. 
d. Affidavit of Janet Reid, dated 
June 30, 1987. 
It is the reasoning of the appellant and counsel that 
it would have been an exercise in futility to file the 
second motion had it not been understood and contemplated 
that the second motion was to be considered as a continuation 
of the first motion. 
In further support of this contention, no appeal was 
taken from the first motion. Rather, appeal was only taken 
as to the denial of the second motioit. 
Therefore, with the application of the liberal construc-
-2-
tion of the rules, the second motion was a continuation 
of the first motion, and its denial should be accepted 
as the date applicable for filing the timely notice of 
appeal. 
DATED this 2 / daY o f March, 1988. 
Phil 
1205 
Salt 
L. Hansen 
East South Temule 
Lake City, Utah 84102 
Attdrney for Defendant and 
Third-Party Plaintiff-
Apjpellant/ Carl F. Schettler 
Certificate of S|ervice 
I hereby certify that on the Q ^ ^ day of March, 1988, 
true and correct copies of the foregoing Mjotion to Supplement Reply 
Brief of Appellant x^ ere served by mailing |same, postage prepaid, 
addressed to the following: 
S. Baird Morgan 
Mark J. Taylor 
Stephen J. Traynfcr 
STRONG & HANNI 
Sixth Floor Boston Building 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff-
Respondent, AMICA Mutual 
Insurance Company 
Jav E. Jensen 
Wesley M. Lang 
CHRISTENSEN, JENSEN & POWELL 
175 So. West Temble, Suite 510 
Salt Lake City, Utah 84101 
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Attorneys for Third-Party 
Defendant-Respondent, 
National Automobile Thpft 
Bureau 
Robert R. Wallace 
HANSON, DUNN, EPPERSON & SMITH 
175 So. West Temple, Suite 650 
Salt Lake City, Utah 84101 
Attorneys for Third-Party 
Defendants-Respondents, 
James M. Black and Barbara J. 
Black dba Black, Nichols 6c 
Quiver; and R. LaMar Quiver 
IjvA UN^JW^. ^ X~^V/Wkc *SL£_ 
-4-
IN THE UTAH COURT OF APPEALS 
ooOoo 
Arnica Mutual Insurance, ) ORDER 
Plaintiff and Respondent, 
v. 
Carl F. Schettler, 
Defendant and Appellant. 
Before Judges Jackson, Orme and Greenwood (On Law and Motion) 
Case No, 880038-CA 
This matter is before the Court on t^ he Motion to Supplement 
Reply Brief of Appellant, No opposition has been filed in 
response to the motion. 
IT IS HEREBY ORDERED THAT the reply brief in Case No, 880038 
shall be supplemented to add the paragraphs indicated in the 
Motion to Supplement Reply Brief of Appellant. 
DATED this J2fc day of April, 1988. 
FOR THE COURT: 
<^^^.^<^p% 
No^ rman H. Ja^son, Judge 
k i ^-* **^  „«* 
CERTIFICATE OF MAILING 
I hereby certify that on the 26th day of Aplril, 1988, a true and 
correct copy of the foregoing Order was mail 
following: 
led to each of the 
Phil L. Hansen 
Attorney for Appellant 
800 Boston Building 
9 Exchange Place 
Salt Lake City, Utah 84111 
S. Baird Morgan 
Mark J. Taylor 
Attorneys for Respondent 
600 Boston Building 
Salt Lake City, Utah $4111 
Julia C. Whitf 
Case Management 
ieldi 
Clelrk 
